
Businesslaws:.

TheIndianContractAct,1872:(Competencyoftheparties)

Oneoftheessentialelementsofavalidagreementisthatthepartiestothecontractmustbe

competenttoenterintoalegallybindingagreement.

Certainconditionsmustbefulfilledtobringenforceabilitytoanagreement.Accordingtosection

10oftheActotherconditionsare:competencetocontract;freeconsent;legalityofobjectand

consideration;andthatagreementshouldnotbeexpesslydeclaredvoidundertheAct.

Partiesconcernedmustbelegallycompetenttobindthemselvesbypromises.Forknowingthe

certainconditionswhichmustbefulfilledtobringenforceabilitytoanagreementissection10

andmeaninganddefinitionofcontract.

DEFINITIONOFCONTRACTUNDERTHEINDIANCONTRACTACT1872-Thedefinitionof

ContractisgivenunderS.2(h)oftheIndianContractAct,whichprovides'acontractisan

agreementenforceablebylaw'.Thusacontractisanagreementmadebetweentwoormore

partieswhichthelawwillenforce.

From thedefinitionoftheterm 'contract',itisclearthateverykindofagreementisnota

contract,anagreementwhichcreateslegalright/obligations,liabilitiesbetweenthepartiesand

whichhassomevalueintheeyeoflawisacontract.

Forexample:Apromisestopay100rupeestoBifBkidnapsC,thisagreementisnot

enforceableatlawalthoughthereisapromiseaswellasconsiderationbecausetheagreement

beingunlawfulandisnotenforceableatlaw.

Competencyoftheparties:Anagreementwillbecomecontractifitisenteredintobyparties

whoarecompetenttocontract,section10ofthecontractactrequiresthepartiestobe

competenttomakeavalidcontract,Itstates:

“allagreementsarecontractsiftheyaremadebythefreeconsentofthepartiescompetentto

contract,foralawfulconsiderationandwithalawfulobjectandarenotexpresslydeclaredtobe

void”.

Inthisregardsection11isveryclear.Itstatesthat:

"Everypersoniscompetenttocontractwhoisoftheageofmajorityaccordingtothelawto

whichheissubject,andwhoisofsoundmind,andisnotdisqualifiedfrom contractingbyany

lawtowhichheissubject."

Itfollowsthatthefollowingpersonsareincompetenttocontract

(1)Minors

(2)Personsofunsoundmindand(3)Personsdisqualifiedbyanylawtowhichtheyaresubject.



WhoisaMinor?

Accordingtosection3oftheIndianMajorityAct,2875,everypersondomiciledinIndiashall

attainmajority(i)ingeneralcases,whenhehascompletedtheageof18yearsandnotbefore;or

(ii)intwospecialcases,whereaguardianofminorspersonandpropertyhasbeenappointedby

thecourtundertheGurdianandWardsAct,1890,orwhereaminorisundertheGurdianshipof

courtof2ards(beforetheageof18years),aminorshallattainmajoritywhenhehascompleted

theageof21yearsandnotbefore.

LegalPositionofaMinorinIndianLaw:

IndianContractActprotectsminorsandprovidesanumberofprivilegestothem.Lawprotects

thesepersonsandpreservstheirrightsandestates,excusetheirnegligences,andassistthem in

pleadings.

Thus,inminor'scase,thelawbehaveslikehisguardian.

TheprovisionsoflawgoverningagreementswithaminorinIndiamaybedealtwithasfollows:

1.An,agreementwithorbyaMinorisvoidabinitio(from theverybeginning):Anagreement

withaminorisvoidsinceverybeginning.Itisaltogethervoidagainsttheminor.Thereforea

minorisnotliableeithertoperform whathehaspromisedtodounderthecontractnortorepay

themoneythathehasreceivedunderit.

LeadingCase:MohoriBibiVsDharmodasGhose(1903)LR30Cal539,itisanestablishedrulein

Indiathatanagreementwithaminorisvoidabinitio,namely,sinceit'sconceptionand

inception.Dharmodas,aminorborrowed8000rupeesfrom thehusbandofMohoriBibiand

executedamortgagebondforhispropertyassecurity.Afterthedeathofherhusband,Mohori

BibifiledasuitagainstDharmodasfortherecoveryofloan.Thecourtheldthatastheminors

contractwasabsolutelyvoidnoquestionofrefundingmoneycouldariseinthese

circumstances.MohoriBibicouldnotrecovertheloan.

2.Minorcanbeabeneficiary:Thelawdoesnotregardaminorasincapableofacceptinga

benefit.Ifanagreementismadeforhisbenefit,hecanbindtheotherpartyandcanclaim such

benefit.Thatistosaythattheminorisentitledtoallthebenefitsavailabletohim,underthe

contract.Forexample,ifapromisorynoteisdulyexecutedinfavourofaminor,itisavalidand

canbeenforcedintheCourtofLaw.(SharafAlivsNoorMohd.,AIR1924Rang136).

3.NoRatificationofAgreement:Anagreementmadebyaminorcannotbeconfirmedbyhim on

attainingmajority.Thisisbecause,minor’sagreementisvoidabinitio,and,thereforecannotbe

madevalidbyratification.



4.Noestoppelagainstaminor–Therecanbenoestoppelagainstaminorwhereaminorhas

enteredintoacontractbymisrepresentinghisage,hecannotbemadeliableonthecontract.

Butcourtmaydirecttheminortorestorethepropertytotheotherpartyas“minorscanhaveno

privilegetocheatmen”.

5.Noinsolvency–Aminorcannotbedeclaredinsolvent.

6.Nospecificperformanceexceptincertaincases–Thecourtwillneverdirect‘specific

performance’ofanagreementbyminor.Butacontractenteredintobytheguardianormanager

onminor’sbehalfcanbespecificallyenforcedifitiswithintheauthorityanditisforthebenefit

oftheminor.

7.MinorasPartner–Aminorcannotbeapartnerinafirm.However,accordingtosection30of

Indianpartnershipact,1932,hecanbeadmittedtothebenefitsofpartnershipwiththeconsent

ofallpartners.

8.Minorasanagent–Aminorcanbeappointedasanagentbuthewillnotbepersonallyliable

foranyofhisacts.

9.Suretyforminor–Aminorcannotbesuretyasheisnotliabletopayunderacontract.Where

anadultstandssuretyforaminor,theadultisliabletothirdparty.

10.Liabilityfornecessaries–Accordingtosection68ofIndiancontractact,1872,aminorisnot

personallyliable,itishispropertyonlywhichisliable.Ifhehasnoproperty,thesupplierwillget

nothingfornecessariessupplied.Ifhehasproperty,supplierwillgetreasonablepriceonly.The

wordnecessariesincludearticlesrequiredtomaintainaparticularpersoninthestate,degree

andstationinlifeinwhichheis.InIndia,food,clothing,shelterandeducationhavebeenheldto

benecessaries.

Thelawprotectsminor'srightbecausetheyarenotmatureandmaynotpossessthecapacity

tojudgewhatisgoodandwhatisbadforthem.

Thelegalpositionofthecontracts,enteredintowithorbyaminor,havebeensummarisedat

oneplaceasunder:

1.Acontractwithorbyaminorisabsolutelyvoidandnotjustvoidable.

2.Hecanbeapromiseorabeneficiary.



3.Theminor,evenonhisattainingthemajority,cannotratifyhisoldagreement.

4.Aminorcanalwaystakethepleaofbeingaminor.

5.Ifaminorhashappenedtoreceivesomebenefitsunderavoidcontract,hecannotbeaskedto

returnorrefundsuchbenefits.

6.Theestateofaminorisliabletoapersonwhosuppliesthenecessariesoflifetohim.

7.Aminorcanactasanagent,andbindtheprincipal,butnothimself.

8.Aminorcannotbecomeapartnerinanypartnershipfirm.However,hemaybeadmittedtothe

benefitsofanalreadyexistingpartnershipfirm.
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